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tHnitcb States Court of glppeate 

District of Columbia 


Number 9225 


Washington Annapolis Hotel Company, 
(a Corporation) 

Appellant 


vs. 


Maude Virginia Kiddle, 

Appellee 


Appeal From the District Court of the United States for 

the District of Columbia 

BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal to review a judgment from the Dis¬ 
trict Court of the United States for the District of Co¬ 
lumbia. 

The jurisdiction of the District Court is based on Sec¬ 
tion 44, Title 18, of the Code of Laws for the District of 
Columbia, 1929. 
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The jurisdiction of this Court is based on Section 26, 
Title 18, of the Code of Laws for the District of Columbia, 
1929. 


STATEMENT OF THE CASE 

Appellee, hereinafter referred to as the Plaintiff, sued 
Appellant, hereinafter referred to as Defendant, for dam¬ 
ages for slander. She alleged that while she was employed 
by the defendant as a Cashier, she was visited at her home 
by a detective, employed by the defendant, who made th- 
statement that she had taken money, and that if she did 
not repay the same she would be prosecuted. She also al¬ 
leged that the alleged slanderous statement was published 
by the said detective to a third person. (App. 14). 

The evidence produced to support the allegations tended 
to prove that plaintiff had been employed by defendant 
for six weeks prior to December 27th, 1943, and that her 
hours of employment were from eleven o’clock P. M., to 
seven o’clock A. M.; that when she went off duty on the 
morning of December 26th, she turned over to another 
cashier, Three Thousand Dollars ($3,000.00), that she had 
received when she came on duty and placed in an envelope 
$151.00, which she had collected during the night and put 
the envelope in a slot provided for that purpose, 
(App. 11-12); that the slot led into a box inside an office, 
and that the box could not be opened by anyone but the 
auditor, or his assistants; (App. 27); that on December 
27th, an employee of the Auditor’s office called her at her 
home and asked her what she had done with the envelope 
containing the night receipts, and plaintiff told her that she 
had put it in the usual place (the slot), and they would 
just have to find it. (App. 13); that she went to the 
hotel that afternoon and discussed the matter with the 
Auditor, and she said that she might have put the envelope 
on a desk, or on a table, and that she was hazy about it 
because she had been sick; (App. 20-21); that on the same 
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evening Mr. Hills, a detective employed by the hotel, called 
her on the telephone and asked permission to come to see 
her and find out about the envelope, and that she agreed 
to see him and when he arrived at her home, a friend of 
hers was in the living room with her, the friend being en¬ 
gaged in ironing a dress at one end of the room; that dur¬ 
ing the conversation Hills said, 

11 Miss Riddle, if you will tell me what you done with 
the rest of the money we won’t prosecute,” 
and she replied, 

“Mr. Hills, you can prosecute, or do anything you 
want, but I don’t have the money”; 
that Hills then said, 

“Well, you know that we are going to turn you over 
to the Bonding Company”; 

that Mr. Hills then asked her if she would mind getting 
dressed and going to the hotel and helping him search 
for the money, and she did that. (App. 14-15). 

At the conclusion of the plaintiff’s testimony defendant 
moved for a directed verdict, and the Court overruled the 
motion. (App. 23-24). 

Testimony offered on behalf of the defendant tended 
to show that on the morning of the 27th of December, the 
Auditor’s assistant went to the slot box for the purpose 
of collecting the envelopes which were supposed to be de¬ 
posited there by the various cashiers; that the envelope 
which the plaintiff was supposed to have deposited on the 
morning of the 27th was not in the box; that the Auditor 
directed one of his assistants to call plaintiff and inquire 
what she had done with the envelope; that plaintiff first 
stated that she had put it in the usual place, through the 
slot, and thereafter stated that she was hazy about it, that 
she might have placed it on the table, or on a desk. 
(App. 28), or in a safe deposit box which she had opened 
for one of the employees (App. 39); that Mr. Hills, who 
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was substituting for the house detective was fold of the 
incident by the Manager of the hotel, and undertook to in¬ 
vestigate the matter further (App. 28); that the plain¬ 
tiff had been excused from work because of illness, and he 
called her at her home and told her that he wanted to see 
her and talk to her about an envelope, and she told him 
to come over to her home; that when he arrived there was 
another woman in the room with her, who was ironing a 
dress, and he asked her various questions about the en¬ 
velope, she was not certain as to just where she had left 
it, and told him that on an occasion several days before 
she had left an envelope on a desk and another Cashier 
had placed it in the box, through the slot; (App. 28-29); 
that he then requested the plaintiff to come down to the 
hotel with him and assist him in trying to locate the en¬ 
velope, which she did, but they did not locate it; that be¬ 
sides the plaintiff he interrogated every person who might 
have been around the Cashier’s office, and the Auditor’s 
office, and who might possibly know anything about the en¬ 
velope, including a man who cleaned up the trash. (App. 
30-31); that he never made the statement to the plaintiff 
that if she did not tell him what she did with the rest of 
the money that they would prosecute her. 

The Auditor, Mr. Komello, testified as to the uncertainty 
of the plaintiff as to just where she had placed the envelope, 
denied that he had told her over the telephone on Decem¬ 
ber 28th, that she was fired for stealing, (App. 34-35). 

At the conclusion of the defendant’s case counsel for 
the defendant renewed his motion for a directed verdict 
and the same was overruled. The jury thereupon returned 
a verdict for the plaintiff in the sum of Five Hundred Dol¬ 
lars ($500.00). 



5 


POINTS ON WHICH APPELLANT RELIES 

1. The Court erred in refusing to direct a verdict for 
the defendant at the conclusion of the plaintiff’s 
evidence. 

2. The Court erred in refusing to direct a verdict for 
the defendant at the conclusion of all the evidence. 

3. The Court erred in admitting testimony of plain¬ 
tiff’s conversation with Mr. Romello over the tele¬ 
phone concerning the reason given by him for the 
plaintiff’s discharge. 

4. The Court erred in permitting the plaintiff to tes¬ 
tify concerning the alleged invitation extended to 
her by the witness, Hills, to have a drink. 

5. The Court erred in instructing the jury that they 
should consider the evidence referred to in three 
and four on the question of punitive damages. 

6. The Court erred in admitting testimony concerning 
the plaintiff’s request for a release, and in instruct¬ 
ing the jury that they could consider the defend¬ 
ant’s refusal to give this release on the question 
of punitive damages. 

7. The Court erred in refusing to withdraw a juror 
and declare a mistrial because of the inflammatory 
statements of counsel for the plaintiff in his argu¬ 
ment to the jury. 

8. The Court erred in refusing to grant defendant’s 
instructions One, Two and Three. 

9. The Court erred in granting the instruction re¬ 
quested by the plaintiff. 

10. The Court erred in instructing the jury that they 
might assess punitive damages against the defend¬ 
ant. 
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su: 


[ARY OF ARGUMENT 


1. As the alleged slanderous statement was made by a 
person who had a bona fide duty, or interest, with refer¬ 
ence to the disappearance of the envelope which the plain¬ 
tiff was supposed to have deposited in the slot provided for 
that purpose, and the plaintiff had a corresponding duty, 
or interest, the statement was qualifiedly privileged, and 
in order to recover the plaintiff was obliged to show ac¬ 
tual malice against her. As there was absolutely no evi¬ 
dence in the case to indicate any ill will, spite, grudge, or 
any ulterior motive on the part of the defendant’s employee, 
who was supposed to have made the statement, it was the 
duty of the Court to direct a verdict on behalf of the de¬ 
fendant. 

2. Actual malice could not be established by the state¬ 
ment of another employee, made the day after the alleged 
slanderous statement over the telephone to the plaintiff, 
when she she requested to know the reason for her dis¬ 
charge, nor could it be established by the alleged invitation 
to have a drink extended by the slandering employee when 
plaintiff was accompanying him to the hotel to assist him 
in investigating the disappearance of the envelope, nor by 
the alleged refusal of the defendant after suit was filed 
to give her a release so that she could obtain unemployment 
insurance. There was nothing in these incidents, if they 
did take place, to indicate that the employee, Hills, was 
actuated by ill will or malice toward the plaintiff when 
he called at her home and made the alleged statement. 

3. There was not the slightest bit of testimony in the 
case justifying the allowance of punitive damages by the 
jury, and the Court should not have submitted the que; 
tion of punitive damages to them. 

4. In Plaintiff’s prayer Number Two, the Court in¬ 
structed the jury that if the agent of the defendant ac¬ 
cused the plaintiff of stealing money then they “must find 
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for the plaintiff.” This prayer took from the considera¬ 
tion of the jury entirely the circumstances of the plaintiff’s 
employment, her handling of the envelope containing the 
money, her inability to state definitely just where she had 
placed it, although she had been instructed 'to place it in 
one receptacle, the fact of the interview with her in which 
the alleged slanderous statement was made was during 
the course of an investigation which the plaintiff had a 
right to make, and in which she had an interest and duty, 
the bona tides of said investigation, and the fact that al¬ 
though she had agreed that defendant’s employee should 
come to her home to interrogate her about the lost envelope, 
she had another person in the room in a position to hear 
what was said. In granting this prayer and refusing de¬ 
fendant’s instructions One, Two and Three, the Court 
plainly ignored the applicable law. 

o. During the course of the argument of plaintiff’s 
counsel to the jury he was several times permitted, over 
the objection of counsel for the plaintiff, to make grossly 
inflammatory and prejudicial statements to the jury, and 
their only purpose could have been to influence the minds 
of the jury against the defendant as a rich corporation and 
to excite sympathy for the plaintiff. The Court overruled 
the objections of counsel for the defendant, did not repri¬ 
mand counsel for the plaintiff nor admonish the jury to 
disregard his statements but by his attitude the Trial Judge 
in effect approved these inflammatory statements. 


s 


ARGUMENT 


I. 


The occasion of the alleged slanderous statement 
was qualifiedly privileged, and as there was no evi¬ 
dence of express malice, the Court should have directed 
a verdict for the defendant. 

The plaintiff complained of an alleged slanderous state¬ 
ment made to her, and overheard bv another, who was casu- 
ally present, by another employee of the defendant. The 
uncontradicted testimony in the case showed that the em¬ 
ployee who was supposed to have made this slanderous 
statement was in good faith engaged in the investigation 
of the disappearance of an envelope containing $151.00, 
which had been collected by the plaintiff on the evening of 
December 2Gth, and the morning of December 27th, and 
which she had the responsibility of depositing in a desig¬ 
nated receptacle. The uncontradicted testimony also showed 
that this employee, Mr. Hills, had interrogated the Audi¬ 
tor, and his assistants, and other employees who might 
possibly know anything about this envelope, and then went 
to the home of the plaintiff, who had been asked to be 
excused on the evening of the 27th because of illness, and 
interviewed her concerning the circumstances of the han¬ 
dling and disappearance of the envelope. The plaintiff 
knew that Mr. Hills was coming to her home for that pur¬ 
pose as he had phoned her in advance, and she had agreed 
to see him. (App. 28); the presence of another woman 
in the living room of her home ironing a dress when Mr. 
Hills arrived was not due to Mr. Hills but to the plaintiff. 
Mr. Hills asked the plaintiff what she had done with the 
rest of the money. She told him that she had put it in 
the usual place, and he was supposed to have said that if 
she would tell him what she did with the rest of the monej 
“They would not prosecute.” (App. 14). 



9 


As the plaintiff was the one who was charged with the 
duty of placing the funds that she had collected in an en¬ 
velope and depositing them in the depository provided for 
that purpose, she had, of course, an interest and duty cor¬ 
responding to that of Hills. As she had been vague and 
uncertain in her statements to the employee of the Audi¬ 
tor’s office as to just what she had done with the envelope, 
after the ether Cashier had relieved her, Hills had a right 
as a representative of the defendant to interrogate her 
closly concerning it. ! 

The law is well settled that under such circumstances 
there is a qualified privilege attendant upon the occasion 
of the investigation and the statements communicated to 
the plaintiff which may have been heard by another who 
was casually present, or whose presence was the result of 
the action or inaction of the plaintiff. The rule is well 
stated in Montgomery Ward <£ Company vs. Watson et al„ SS “p, 
decided by the United States Circuit Court of Appeals, for 
the Fourth Circuit, in an opinion by Judge Parker. In that 
case the defendant’s Manager, investigating an apparent 
attempt to steal on the part of two of the Company’s em¬ 
ployees, was supposed to have made certain slanderous 
statements, expressed in vigorous and profane language. 
Defendant’s Manager denied the profane language, and 
denied accusing the plaintiff of stealing. There was no ex¬ 
trinsic evidence of any malice or ill will on the part of the 
Manager against the plaintiffs, and the Court of Appeals 
in reversing judgment for the plaintiffs, stated as follows: 

4 ‘Here it was the duty of Niehaus as local manager 
of defendant’s business* to investigate any charge of 
dishonesty among its employees. He had received 
information tending to show that plaintiffs were guilty 
of dishonest conduct: and it was proper that he com¬ 
municate to them the basis of his suspicions. 

# * • w 


I 
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There was no evidence whatever of any such exces¬ 
sive publication as would defeat the defense of privil¬ 
ege. There was no publication at all except in the 
plaintiffs themselves, who were vitally interested in 
the matter, and to the office manager, who had furn¬ 
ished the information upon which the investigation was 
commenced. It is clear that neither her presence nor 
that of the elevator boy destroyed the privilege of the 
occasion; for it is well settled that the casual presence 
of by-standers, who overhear the communications, does 
not rob the occasion of the protection of privilege. ,, 

The Court then went on to say that in a case of a privi¬ 
leged communication express malice as distinguished from 
malice in law must be shown, and that the plaintiff may 
not recover, although he proved that the defendant used 
language actionable per se and the same was false, unless 
he goes further and shows that in using same defendant 
was moved by actual malice such as ill will, spite, grudge 
or some ulterior motive. Finding that there was no evi¬ 
dence in that case of actual malice the Court reversed the 
judgment. 

To like effect are Kroger Grocery and Baking Company 
vs. Yount (U. S. C. C. of A. 8th Circuit), 66 F (2d) 700 92 
A.L.R. 1166. Bavington vs. Robinson 124 Aid S5 91 A. 777, 
and numerous other cases. 

The error of the Court in admitting the testimony of 
plaintiff’s conversation over the telephone with Mr. Ro- 
mcllo in which he was supposed to have stated that she was 
fired for stealing, and in permitting the plaintiff to testify 
concerning the alleged invitation extended to her to have 
a drink by Mr. Hills, after the alleged slanderous state¬ 
ment was made and while they were on the way back to 
the hotel, as well as the error of the Court in submitting 
to the jury the question of punitive damages, and instruct¬ 
ing them thereon, are submitted to this Court without 
separate treatment in the brief, as it seems plainly appar¬ 
ent that the statement by Romello, and the alleged invita- 
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tion by Hills, furnish no proof of actual malice, or fur¬ 
nished a foundation for punitive damages. 

Furthermore, the Court’s error in refusing to grant 
defendant’s instructions One, Two and Three, is apparent 
from a consideration of the principle of law laid down in 
Montgomery Ward & Company vs. Watson, Supra, and 
Appellant will not separately treat of it. 

H. 

Plaintiff’s Prayer Number Two was not a correct 
statement of the law and should not have been granted. 

Plaintiff requested, and the Court granted and read to 
the jury, the following Prayer: 

“The jury are instructed that if they believe from 
the evidence that the agent of the defendant accused 
the plaintiff of stealing money, then you are instructed 
that you must find for the plaintiff.” 

In this case there was substantial and credible evidence 
that the defendant was engaged in a bona fide investigation 
of the loss, disappearance or theft of an envelope contain¬ 
ing $151.00 which was last in the hands of the plaintiff. 
The defendant was, at least, entitled to have the jury con¬ 
sider the bona fides of the investigation, the evidence of 
malice or lack of malice, and all the circumstances con¬ 
cerning the custody and disappearance of the money which 
plaintiff was charged with the duty of collecting, putting 
in the envelope and depositing in the box provided for that 
purpose, and yet the Court instructed the jury, in effect, 
that all of these matters should be disregarded, and that 
from the mere fact that the defendant, through Mr. Hills, 
made the statement which they claimed was an accusation 
of stealing money, then they must return a verdict for the 
plaintiff. 
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It is respectfully submitted without further citation of 
authorities, and in reliance solely upon the cases herein¬ 
before cited, that the instruction contained in that Prayer 
of the plaintiff was plainly erroneous and prejudicial. 

m. 

Inflammatory statements of counsel for the plaintiff 
to the jury, approved by the Court, were highly pre¬ 
judicial, and the motion of defendant for a mistrial 
should have been granted. 

In his opening argument to the jury counsel for the 
plaintiff made these statements, over the objection of coun¬ 
sel for the defendant: 

“However, this woman: What redress has she? A 
poor woman, a woman working there for this big cor¬ 
poration, as they say, for $130.00 a month—something 
in the neighborhood of that,... 

Now, members of the jury, I do not intend to talk 
to you any longer about a situation of this kind. Of 
course, a poor person always suffers. Do you suppose 
this hotel would have done that to a rich person’s 
daughter or a rich person’s son? Of course they would 
not. The poor must suffer always in a situation of 
this kind. 

Mr. Quinn: If the Court please, I object to that sort 
of wild statement and move that the Court discharge 
the jury upon the remarks of counsel. 

The Court: You object to what? 

Mr. Quinn: I object to that kind of argument about 
the rich man, poor man. and this poor woman, which 
is designed entirely to inflame the jury and arouse 
prejudice against this hotel company. I ask your 
Honor to discharge the jury. 

The Court: The Court will have to refuse the motion. 
Proceed, Mr. Laughlin.” 
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And in his closing argument to the jury he made the 
following statements: 

“Of course, Mr. Quinn would have you believe, be¬ 
cause he represents a wealthy client, a big hotel, a 
corporation, that they are as pure as driven snow. 

Mr. Quinn. I consider it my duty to ask your Honor 
to discharge this jury because of those remarks. 

The Court. The motion is denied sir.” 

It should be plainly apparent that the reference to the 
rich corporation and the poor plaintiff was designed to 
prejudice the minds of the jurors against the defendant, 
and arouse sympathy for the plaintiff. The remarks of 
counsel were highly objectionable and made more so by 
the action of the Court in bluntly denying the motion of 
counsel to discharge the jury without admonishing counsel 
to desist from such tactics or instruct the jury to disregard 
the remarks. This Court and others have so frequently 
condemned such tactics that it is deemed unnecessary to 
cite authorities in support of the proposition that the in¬ 
flammatory remarks of counsel for the plaintiff should 
have compelled the Trial Justice to withdraw a juror and 
declare a mistrial. 


CONCLUSION 

In conclusion it is respectfully submitted that the Trial 
Judge committed error in the respects hereinbefore pointed 
out, that the motion for a directed verdict should have 
been granted, and after verdict the motion of defendant 
for a judgment notwithstanding the verdict should have 
been granted, and this Court should reverse the judgment 
with directions to the Lower Court to enter a judgment in 
favor of the defendant. 

Richard W. Galiher 
637 Woodward Bldg., 

Attorney for the Appellant 
733-15th St., N. W. City. 
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The amended complaint of Maude Virginia Riddle 
shows unto the court the following:— 

1. She is a citizen of the United States and a resident 
of the District of Columbia. 

2. The defendant Washington Annapolis Hotel Com¬ 
pany is a corporation operating in the District of Colum¬ 
bia and is engaged in the operation of the Annapolis 
Hotel located in the District of Columbia. 

3. The plaintiff entered the service of the defendant 
Hotel on November 4, 1943 as a cashier and assistant 
auditor and was under the immediate supervision of one 
Joseph Romello. 

4. The precise duties performed by the plaintiff in¬ 
volved the disbursing of money including cashing of 
checks and to make proper entry in the proper records as 
to charges against various guests of the Annapolis Hotel. 
When the plaintiff reported for duty each evening (she 
being on the night shift, 11:00 p.m. to 7:00 a.m.) she 
checked in 'with three-thousand dollars and when she left 
her post of duty in the morning she checked out with the 
same amount unless there was some discrepancy involving 
overcharges or under charges which were properly noted 
on the balance sheets accordingly. 

6. Plaintiff performed her work satisfactorily 
8 and no complaints at any time had been made 
against the quality of her work or her manner of 
disbursement of funds or her proper handling and custody 
of funds and her work was so efficient that her services 
became almost indispensible to her superior officers in 
that it was exceedingly difficult for her to obtain the 
benefit of her regular day off due her and as a result of 
which she was working seven days a week. Plaintiff says, 
however, that she was able to obtain two days off on 
December 23rd and 24th. 
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7. Plaintiff reported for duty at her regular post of 
duty on the night of December 25th, and although being 
ill did remain at her work until 7:00 a.m. on December 
26th. At the time of her departure she properly accounted 
for the three-thousand dollars and then placed in an en¬ 
velope the receipts of the night totaling one-hundred and 
fifty one ($151.00) dollars, and which had been approved 
by the relief cashier and this envelope was placed in the 
slot provided for that purpose and which was the usual 
place for the reception of such envelopes. 

8. Plaintiff was ill and did not report for work on the 
night of December 26th but did visit the hotel personally 
to inform her superiors of her illness and stated that 
although she was not well she would make an effort to 
go to work if the hotel was to be seriously handicapped 
by her absence. She was told by the assistant manager 
that she could return to her home and endeavor to recover 
from her indisposition. 

9. Plaintiff says unto the court that on Monday, De¬ 
cember 27th between 12:00 and 2:00 p.m. she received a 
telephone call from one of the employees in the auditor’s 
office making inquiry as to what disposition plaintiff had 
made of the envelope when she left her post of duty on 
the morning of December 26th and plaintiff informed the 
person making the call that it was placed in the usual 

place. Plaintiff says further that in the early even- 
9 ing of December 27, 1943, she was visited by a 

detective employed by the defendant Hotel and au¬ 
thorized to act on behalf of the Hotel and that the said 
detective did make and publish certain slanderous state¬ 
ments to the effect that plaintiff had taken money and 
that if she did not repay the money she would be prose¬ 
cuted. Plaintiff says that the statements made by the 
detective acting on behalf of the Hotel were published 
to a third person by the said detective. 
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10. Plaintiff oil December 28th, having partially recov¬ 
ered from her illness, telephoned the defendant Hotel and 
stated that she would report for work at the usual time 
and was informed that she need not report inasmuch as 
she was no longer in the employ of the Hotel and informed 
her “You are fired.” And plaintiff asked the reason for 
her discharge and the said Romello replied: “You are 
fired for stealing.” 

11. Plaintiff says unto the Court that she has at no time 
defrauded either of the defendants of any amount what¬ 
soever and that she has always been honest and upright 
in her dealings with the defendant and obtained her em¬ 
ployment as a result of excellent references from former 
employers attesting to her integrity, honesty and char¬ 
acter. 

12. Plaintiff says unto the Court that the action of the 
defendant Hotel in accusing her of larceny and publishing 
same to third persons and her resultant discharge by the 
Hotel without any reason whatsoever, has been damaging 
to her character, reputation and good name and has in¬ 
terfered with her efforts to obtain employment. It has 
also caused her great mental anguish, and she has suffered 
physical pain and her reputation has been impaired with 
her acquaintances and friends. 

13. Plaintiff says that at no time did she defraud 
10 the Hotel and at no time was any prosecution of 
her attempted and at no time was any demand 
made by the Bonding Company upon her for the return 
of any sum of money whatever. 

14. Plaintiff says that the action of the defendant Hotel 
is malicious, wrongful, false, negligent and reckless. 
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WHEREFORE, Plaintiff asks for judgment against the 
defendant Hotel in the amount of $15,000.00 actual and 
$15,000.00 punitive damages, plus cost of this suit. 

James J. Laughlin 

Counsel for Plaintiff. 

National Press Building 

• • • • 

ANSWER OF DEFENDANT, WASHINGTON 
11 ANNAPOLIS HOTEL CO., TO AMENDED 
COMPLAINT FOR DAMAGES— 
SLANDER 

Answering the allegations of paragraph one the defend¬ 
ant admits that the plaintiff is a citizen of the United 
States, but denies that she is a resident of the District 
of Columbia, and avers that she is now and has been 
for some time past a resident of the City of Detroit, State 
of Michigan. It admits the allegations of paragraphs two, 
three and four of the amended complaint. Defendant 
denies the allegations of paragraph six of the amended 
complaint. As to the allegations of paragraph seven it 
admits that the plaintiff reported for duty on the day 
alleged therein and remained at work the length of time 
alleged, accounted for the $3,000.00, and denies all the 
oilier allegations of said paragraph seven which are not 
herein specifically admitted. Answering the allegations of 
paragraph eight it says that it has no knowledge or in¬ 
formation sufficient to form a belief. It denies the allega¬ 
tions of paragraph nine of the amended complaint. 
Answering the allegations of paragraph ten of the 
amended complaint it admits that the plaintiff was told 
not to report for work on December 28th, and denies all 
the other allegations of said paragraph which are not 
herein specifically admitted. Defendant says that it is not 
called upon to answer the allegations of paragraph eleven 
of the amended complaint. It denies the allegations of 
paragraph twelve of the amended complaint. 
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Answering the allegations of paragraph thirteen 
12 it admits that it did not prosecute the plaintiff and 
that the Bonding Company did not make any de¬ 
mand upon her to the best of its knowledge. It denies the 
allegations of paragraph fourteen of the amended com¬ 
plaint. 

Henry I. Quinn 
Attorney for Defendant, 

637 Woodward Building. 

• • • • 

IN THE DISTRICT COURT OF THE UNITED 
1.92 STATES FOR THE DISTRICT OF COLUMBIA 

Civil No. 22-557 

MAUDE VIRGINIA RIDDLE 

Plaintiff. 

vs. 

WASHINGTON ANNAPOLIS HOTEL CO. 

A Corporation 

Defendant. 

VERDICT AND JUDGMENT 

This cause having come on for hearing on the 13th day 
of November, 1945, before the Court and a jury of good 
and lawful persons of this district, to wit: 

• * • * 


who, after having been duly sworn to well and truly try 
the issues between Maude Virginia Riddle, plaintiff and 
Washington Annapolis Hotel Co., a corporation, defend¬ 
ant, and after this cause is heard and given to the jury 
in charge, they upon their oath say this 14th day of 
November, 1945, that they find the issues aforesaid in 
favor of the plaintiff and that the money payable to him 
by the defendant by reason of the premises is the sum of 
five hundred ($500.00) dollars 
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Wherefore, it is adjudged that said plaintiff recover of 
the said defendant the sum of Five Hundred ($500.00) 
Dollars together with costs. 

Charles E. Stewart, Clerk , 
By H. B. Derkbaugh 

Deputy Clerk 

By direction of 

Justice T. Alan Goldsrorough 

• • * • 


MOTION FOR NEW TRIAL 

193 Now comes the defendant, Washington Annapolis 
Hotel Company, a Corporation, and moves the Court 
to enter judgment in its favor notwithstanding the verdict 
on the basis of its motion for a directed verdict, or in the 
alternative to grant a new trial, because: 

1. The Court erred in refusing to direct a verdict for 
the defendant at the conclusion of the plaintiff’s evidence. 

2. The Court erred in refusing to direct a verdict for 
the defendant at the conclucion of all the evidence. 

3. The Court erred in admiting testimony of plaintiff’s 
conversation with Mr. Iiomello over the telephone concern¬ 
ing the reason given by him for the plaintiff’s discharge. 

4. The Court erred in permitting the plaintiff to testify 
concerning the alleged invitation extended to her by the 
witness, Hills, to have a drink. 

5. The Court erred in instructing the jury that they 
should consider the evidence referred to in three and four 
on the question of punitive damages. 

6. The Court erred in admitting testimony concerning 
the plaintiff’s request for a release, and in instructing the 
jury that they could consider the defendant’s refusal to 
give this release on the question of punitive damages. 
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7. The Court erred in refusing to withdraw a juror and 
declare a mistrial because of the inflammatory statements 
of counsel for the plaintiff in his argument to the jury. 

8. The Court erred in refusing to grant defend- 
194 ant ? s instructions one, two and three. 

9. The Court erred in granting certain instruc¬ 
tions requested by the plaintiff. 

10. The Court erred in instructing the jury that they 
might assess punitive damages against the defendant. 

11. And for other errors appearing on the record, and 
which may be presented at the hearing of this motion. 

Henry I. Quinn 
Attorney for Defendant 
637 Woodward Building, 
733-15th St., N. W. City. 

# • • # 


ORDER OVERRULING MOTION FOR NEW 
195 TRIAL 


Upon the coming on for hearing of the motion 
filed herein by Washington Annapolis Hotel Co., for a new 
trial, it is this 8th day of January, 1946, ordered that said 
motion be, and the same is hereby overruled. 


Charles E. Stewart, Clerk, 
By James M. Parsons 

Assistant Clerk . 


Bv direction of 
•» 

Justice T. Alan Goldsborough 
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PLAINTIFF’S PRAYER NO. 2 

199 The jury are instructed that if they believe from 
the evidence that the agent of the defendant accused 

the plaintiff of stealing money, then you are instructed that 
you must find for the plaintiff. 

Granted 

DEFENDANT’S INSTRUCTION 
NUMBER 1 

200 The jury are instructed that the plaintiff has 
failed to prove a cause of action against the defend¬ 
ant, and its verdict should be for the defendant. 

Refused 

DEFENDANT’S INSTRUCTION 
NUMBER 2 

201 The jury are instructed as a matter of law that 
the statement alleged to have been made to the plain¬ 
tiff at her home by defendant’s representative was, under 
the circumstances of this case, qualifiedlv privileged, and 
in order to entitle the plaintiff to recover against the de¬ 
fendant you must find by a preponderance of the evidence 
that in the making of such statement defendant, or its rep¬ 
resentative, did so out of actual malice and personal ill 
will toward the plaintiff. 

Refused 

DEFENDANT’S INSTRUCTION 
NUMBER 3 

202 The jury are instructed that under the circum¬ 
stances of this case malice is not implied in the utter¬ 
ance of words complained of, and unless you find by a pre¬ 
ponderance of the evidence that the said words were 
spoken out of actual malice, or personal ill will against the 
plaintiff, then your verdict should be for the defendant. 

Refused 
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EVIDENCE ON BEHALF OF THE PLAINTIFF 

18 MAUDE VIRGINIA RIDDLE, 

the plaintiff, called as a witness on her own behalf, 
having been first duly sworn, testified as follows: 

DIRECT EXAMINATION 

• • • • 

Q Directing your attention, Miss Riddle, to De- 

19 cember of 1943—two years ago next month—where 
were you employed? A At the Annapolis Hotel. 

Q—When did you first go to work for the Annapolis 
Hotel? A November 4. 

Q Of that same year? A Yes. 

Q What were your specific duties at the Annapolis 
Hotel? A Well, when I applied for the job, I didn’t 
expect to get a bookkeeping job, or anything like that; I 
expected cashier, which I had always been doing. But he 
just kept saying, “Oh, I think—” 

Q When you say “he,” whom do you mean? A Mr. 
Romello, the auditor. 

He said, “I think you can do it. I think you can do it.” 
So he said, “We will try you, anyway.” 

20 So when I went down to work a while, I said, “It 
is too complicated for me. I only have high school 

education, and this work is too complicated.” 

“No, no. We will have somebody with you for six weeks 
to train you.” 

So my duties were to—every room in the hotel—to put 
a charge on them during the night, and even if they had 
one newspaper, or anything else, it was my duty to write 
it up; and straighten checks out in numerical order. 

Q At that time, in December, 1943, what were your 
hours of duty at the hotel? A From 11 o’clock to seven 
in the morning. 

Q When you went, then, to work at 11 o’clock, just 
what money, if any money, was turned over to you; and 
if so, for what purpose? A Three thousand dollars was 
turned over to me. 
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Q Tell us why. A Well, to make change and to cash 
checks. 

Q Who would turn that $3,000 over to you? A The 
casher. The cashier, that was going off duty. 

Q Then, do I understand that during the night other 
money would come into your possession? A That is 

right. I 

• • • • 

Q Tell us, then: From what source would that 
21 other money come? A Well, you see, I had the 
privilege of cashing checks or taking in all kinds of— 
well, when they rented a room, the money had to come to 
me. It didn’t go'to the desk clerk; it came to me. So that 
besides the checks I cashed, that left me, at the time I 
departed from there— 

Q How about when people would check out and pay 
their bills? A Well, that is made that much over—$125. 
It was $3,125. 

• * • • 

Q Directing your attention, now, Miss Kiddle, to the 
night of December 25, 1943, do you remember going to 
work that night? A I distinctly do. 

Q Can you tell us what day of the week that was, if 

you recall that? A It was Saturday. 

• • • • 

Q In this case, you say, there came into your 

23 possession that night $151 and some change, and 
that remained in the drawer; is that right? A Mr. 

Laughlin, I had to take what was there—$3,000—I had to 
take all over that and put it in this envelope, put my name 
on it, and have her O.K. on it before I was through. But 
the $3,000—she had to take the $3,000 just exactly as 

24 I had to take the $3,000. 

Q I want you to tell us everything you remem¬ 
ber about that money that came into your possession that 

night. A After two years? 

• • • • 
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THE COURT. He wants to know what you did with 
the $151.83. 

BY MR. LAUGHLIN: 

Q That is exactly it. A I put it in the slot, in the 
safe. 

Q When you put it in there, was it necessary to have 
anyone else’s O.K. on it? A I told you two times that I 
put it in an envelope, and I marked the price down there— 
I mean the amount down there, and I told her how much 
there was. There was a little space for dimes, nickels, pen¬ 
nies, bills, and everything. You had to mark how many $10 
bills, and how many $20 bills, and everything, right on 
that; and then the other cashier counted this money in the 
envelope, put her O.K. on it, and sealed it, and I put it in 
the slot. 

BY THE COUBT: 

Q He wants to know now whether you did all that 
25 you said on that night with this other cashier. 

A I certainly did. 

* • • • 

Q Then, you went out at 7 o’clock? 

A Yes, sir. 

Q Seven o’clock in the morning. Then, when did 
you go back to the hotel again? A I went back the 
following—that night, Sunday night. I went off at 7 
o'clock Sunday morning, and I went back at 10 o’clock 
Sunday night and stayed—I went to the doctor in the 
meantime. I told him I was sick. 

So he said, “Well, you go back down there, and tell 
them that you are sick, and tell them to get somebody 
else for the night.” 

So I went back there and told them at 10 o’clock—I was 
supposed to be at work at eleven—I said, “Mr. Romello, I 
am going to get somebody to work in my place tonight. 
I am ill and don’t feel like working.” 

He said, “You hang around until I call Mr. Thompson,” 
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I think it was. “He will work for you, and you can go 
home and stay until you feel better.” 

So I said, “O.K.,” to him, and I waited until he called 
Mr. Thompson; and Mr. Thompson said he would come in 
and work in my place. So he came in, and I went home. 

Q Did you later, then, receive a message—either 

26 a verbal message or a telephone message—from 
anybody connected with the hotel? A On Monday 

about 1 o’clock they called me up. They said— 

Q When you say “they,” whom do you mean? A I 
don’t remember the name of the lady that called me up. 
She worked in the auditor’s office, but I don’t remember 
her name. It is the one—I walked by her going in there. 

She said, ‘ ‘ Miss Riddle, what did you do with your turn- 
in for Saturday?” I said, “What do I usually do with it? 
I put it in the safe.” 

She said, “We can’t seem to find it.” 

I said, “Well, you have to find it. I didn’t do anything 
with it. I didn’t bring it out of the office. I put it in the 

safe. You will have to find it.” 

• • • • 

Q Continue on. A She said, “Miss Riddle, 

27 what did you do with your turn-in for Christmas 
Day?” 

I said, “Well, I put it where I usually put it—in the slot 
in the safe.” 

She said, “We can’t seem to find it.” 

I said, “Well, you will have to find it, because that is 
where I put it. I didn’t bring it home with me.” 

She said, “Maybe we will find it”; but she said, “Try 
to think,” or something like that. 

BY THE COURT: 

Q She said what? A She said for me to try to re¬ 
member where I put it, but I told her where I did put it. 
That is the only place I ever put it, and I told her I didn’t 
bring it home with me. 
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I said, “Whenever you find it, call me back, be- 
2S cause 1 will be worried about it.” 

So she didn’t call me back. So I kept calling the 
Annapolis Hotel every few hours, asking if they found it, 
and they said, “Xo.” 

BY MR. LAUGHL1X: 

Q Now, when did you next hear from anyone connected 
with the hotel? Well, that was about 7 o'clock that night, 
and Mr. Hills, the detective— 

BY THE COURT: 

Q What night was that? Sunday or Monday? A 
That was Monday night. 

BY MR. LAUGHLIX: 

Q Christmas, the 25th, would have been on Saturday. 
This would have been on the 27th, Monday? A That is 
right. 

Q Continue. A Someone knocked on the door. I was 
lying on the studio couch in the living room. My girl 
friend had the ironing board in the living room. She had 
an electric iron. She had an electrical ironer there, ironing 
shirts. Her son, six years old, was sitting there, and there 
were three of us in the room. 

So someone knocked at the door, and she said, “Come 
in," and it was this detective, Mr. Hills, and he asked me 
how I felt, and I said I didn't feel so good. 

29 He said, “Miss Riddle, if you will tell me what 

you done with the rest of that money,” he said, 
“we won’t prosecute.” 

I said, “Mr. Hills, you can prosecute or do anything 
you want, but I don't have the money.” 

He said, “Well, you know that we are going to turn 
you over to the bonding company.” 

I said, “I can’t help that either.” 

He said, “If you go to work in Washington in the next 
five years, they will take it out of vonr salary to the 
amount of $151.” 
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I said, “I can’t help that either.” 

So he said, “Will you go with me up to the hotel, to 
see if we can find that money!” 

I said, “Well, I don’t feel like going, but I will go.” 

So I told the people in the other room while I dressed. 
So we started up to the hotel, and on our way up to the 
hotel we passed a bar, and he asked me, “Let’s go in and 
have—” j 

MR. QUINN. I object to that. That does not have 
anything to do with this case. 

THE COURT. I do not know, sir; it may have. The 
Court will permit it. 

BY MR. LAUGHLIX: 

Q Continue. A He said, “Let’s go in and 

30 have some drinks before we go up to the hotel.” 

I said, “No, I am not going. I wanted you to get 
me a cab, and you won’t get me a cab.” 

I said, “If I have to get up there, I want to get up there 
in a hurry and get back home,” so I didn’t go in the bar¬ 
room. 

Q Did he go? A No he didn’t. He took me to the 
hotel. 

• • • • 

Q Now, let me ask you this: At any time were 

31 you told that you were not to go back to work at 
the hotel? A No, sir, up until I called and told 

them the next day—I called and told them that I was able to 
come in to work, and they said, “You don’t need to come 
in: you are fired.” 

Q Did you ask them what you were fired for? A I 
asked them what I was fired for, and they said, “Stealing.” 

MR. QUINN. I object to that. That was ruled on by 
the Court in the last trial. 


THE COURT: As to what? 
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MR. Q*UINN. As to Romello, the manager, who told 
her the reason for her discharge. She had brought suit 
against him including the hotel, and the Court directed a 
verdict on it. 

MR. LAUGHLIN. Of course, he is no longer in the 
case, but I think it would be entirely proper if he was 
speaking for the hotel as one of its agents. 

32 -MR. QUINN. But she asked him a question. 
It would not be binding upon the hotel. She said, 

“For whal reason?” 

THE COURT. Even if Romello told her that? 

MR. QUINN. She is supposed to have asked Romello 
why she was discharged. 

THE COURT. Who was he? 

MR. QUINN. The manager. 

THE COURT. Do you mean the hotel would not be 
bound by what he said? 

MR. QUINN. No. When she asked him the question, 
the hotel would not be bound bv that. It would not be 
anything for which she could recover damages anyhow, be¬ 
cause she asked the reason. 

THE COURT. That may be, but the Court thinks it 
is proper evidence, if that is the only objection. 

THE WITNESS. Your Honor, he was not manager; 

he was head auditor. 

* • • • 

Q Later on did you ask that hotel for a release, 

33 so'that you could be employed elsewhere? A I did. 

J MR. QUINN. Just a moment. May we ap¬ 
proach the bench? 

(Counsel approached the bench and conferred with the 
Court as follows:) 
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MR. QUINN. I thought we came here on a I 

34 case of slander. He is going far afield when he goes 
into the matter of a release, having to do with the 

manpower law. 

MR. LAUGHLIN. No; she could not get employment 
elsewhere unless she was released; and they would not give 
her a release. 

THE COURT. I do not know what that means. 

MR. LAUGHLIN. I do not know whether it is still 
in effect, but during the war a man could not change jobs 
unless he had a release from his previous employer. I think 
it was McNutt’s outfit. 

MR. QUINN. In other words, they froze jobs. I do 
not know whether it applied to certain jobs. 

THE COURT. I see what vou mean. 

* i 

MR. QUINN. It has nothing to do with this case. 
We did not expect to meet it. We had a trial before, and 
it was never mentioned at the other trial. 

MR. LAUGHLIN. I think it would have a bearing on 
the malice. 

\ 

THE COURT. I do not see how it can be ruled out. 
Here is a woman who says she was accused of stealing, i 
The testimony up to this time is that they would not take 
her back, and they would not let anybody else have her. I 
suppose the reason they would give is that they were 
not willing to do anything that would facilitate employ¬ 
ment of a thief. Therefore, the incident resulted or 

35 helped to result, in her not getting other employ¬ 
ment. 

I 

MR. QUINN. But, your Honor, that would be an 
entirely different thing. If they just deliberately refused 
to do something in the way of complying with a particular 
federal law after she had been discharged by them, that 




IS 


« 


would be a different cause of action altogether. But this 
thing is a complete surprise to me. 

THE COURT. The Court thinks it is legitimately 
a part of the case. Part of her claim is that she could not 
get other employment. 

MR. QUINN. Her claim in the complaint is that she 
was slandered by the detective. This is an entirely differ¬ 
ent, independent thing. He is asking her if they refused 
to give her a release, a release, as he indicates, under a 
federal law. 

THE COURT. I do not have any doubt that it is 
properly a part of her case, Mr. Quinn. The Court will 

give you an exception. 

• * • • 

Q Did they give you a release? A No, sir, 

36 they did not. 

Q, What reason did they give? A They didn't 
give any reason for not giving me one. 

Q Didwou later at any time get a release from them? 
A No, si;*. 

• • • • 

Q Let me ask you, then, to respond to that ques- 

37 tion. Did you make efforts after leaving the Annap- 
olisj or being discharged to find other employment? 

A I certainly did, and the first thing they asked for was 
my release. 

Q Can you tell me at about how many places you in¬ 
quired? A I think I inquired at about three places, and 
every one—the first thing they wanted to see was my 
release, which I didn’t have and couldn’t get. 

Q I will ask you this, then: After this happened at the 
Annapolis Hotel, how long w*as it before you were able to 
obtain employment? A Ninety days. 

Q Thpn, where were you later employed? A Well, I 
had been so humiliated in Washington, I went to Michigan 
and got a job in the bomber plant. 
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Q Where was that located? A Willow Run, Michigan. 

• • • * 

CROSS-EXAMINATION 

40 BY MR. QUINN: 

Q Did you say you were ill for two weeks? A 

Yes, sir. 

Q YY>u did call up, did you not, on the 28th and talk 
to Mr. Romello and tell him you had recovered and were 
ready to return to work? A Yes, I did, and— 

Q Just answer my question, please. Answer my ques¬ 
tion. 

Then, he told you your services were no longer needed? 

A Yes. 

Q That is correct, is it not? A Yes. 

Q Is it not a fact that you asked him the reason why? 
A Yes, sir. 

Q Is it not also a fact that you asked him, “Am I being 
fired for stealing that money?” A I won’t say. 

Q You won’t say? A The speech was said there. 

Q Is it not a fact—I am asking you a simple 
41 question—that you said to him, “Am I being fired 

for stealing that money ? ” A And he said, “ Yes. ” 

Q That was the way you put it, wasn’t it: “Am I fired 
for stealing that money?” and you say he said, “Yes”? A 
Yes. 

Q The only one who was in hearing of what Mr. Hills 
was supposed to have said to you was Miss Adams, was it 
not? A Her son was there. When I came back here in 
March, he said, “Oh, yes; I remember her. That is the 
woman the policeman asked if she had stolen that money.” 

Q That child is how old? A Six years old. 

Q Miss Adams was doing something in the room—iron¬ 
ing—and Mr. Hills came in and addressed his remarks to 
you? A Yes, sir. 

Q He asked you where the money was, did he not? A 
No; he asked me what I did with the rest of it. 
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Q With the rest of the money; and you told him you 
had put it in the usual place? A Yes. sir, I did. 

Q Then, his words were supposed to have been, “If you 
tell me what you did with that money, we won’t prosecute 
you”; is that correct? A Yes. 

42 Q Then, you told him you did not care whether 
he prosecuted or not? A I did. 

Q Then, he asked you if you would mind getting 
dressed and coming down to the hotel and helping him 
search for the money? A Yes, sir. 

Q Is it not a fact that when you got down to the hotel 
you told Miss Jones, who was connected with the hotel in 
the auditor’s office, and the others there that you were not 
sure where you put the money; that you might have put it 
either on a desk or at another place in the room? You 
were not sure whether you had put it in the slot or in one 
of those other places? A All right. What was I sup¬ 
posed to say? 

Q Just a minute. Just answer the question. Isn’t that 
the fact, Miss Riddle? A No, it is not. 

Q Did you not testify at the last trial of this case that 
you did say such a thing? A Well, I will tell you. I 
have been aggravated so much with this case— 

MR. LAUGHLIN. Just answer the question, Miss 
Riddle. ; 

BY MR. QUINN: 

43 Q Did you not testify at the last trial and refuse 
to answer that question at first? A Yes, I did. 

Q Until the Court directed you to answer it? A Yes, 
I did. 

Q Were you not asked this question: “Did you not 
say that »you were uncertain and that you could have left 
it on the desk”—pointing to a desk there—and did you 
not say: “I refuse to answer”? A Yes. 

Q And then the Court directed you to answer the ques¬ 
tion, and when the Court directed you to answer, did you 
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not then say: “I don’t know whether I said that”? A 
Now, I told you that I can’t remember for two years every 
word that was said. 

Q Did you say that you did not know whether you said 
that or not? Did you say that at the last trial? A I don’t 
know whether I said it or not. 

Q Were you asked this question: Did you point to some 
other place around there and say, “I may have left it 
over here”? 

Did you tell them, “I am uncertain as to where I left it. 
I put it in the slot or in the desk or put it over here”— 
pointing to another place? Wasn’t your answer to that 
question: “I don’t know”? A No, sir. 

44 Q You say you did not answer that way at the 
last trial? A No, sir. 

Q Then, wasn’t this question put to you: “You don’t 
know? You won’t deny it under oath, will you?” 

And then you said: “Yes.” 

A Yes, sir. 

Q Did you tell the young lady who called you up on the 
telephone that you were uncertain as to where you had 
put it? A Well, when they say, “What did you do with 
it?” and I told them, “I put it in the slot,” and they say, 
“It is not in there,” then naturally you start to try to find 
some other place to put it if they tell you positive it is 
not in there. 

* • * # 

Q When you went down to the hotel after Mr. 

50 Hills came to see you, whom did you see at the 
hotel when they were searching for the envelope? 

A Well, do you want me to name them? 

• • * • 

Q Do you remember seeing Mr. Hills there while they 
were asking about the envelope and searching for it? A 
Why, certainly; he brought me up there. 

Q I mean wasn’t he there, and Mr. Romello and 

51 Miss Jones? A I don’t know whether Mr. Romello 
and Miss Jones were there or not. 
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Q Did you at that time tell them you might have left 
it on the table? A I don’t remember. 

Q Will you deny under oath that you told them that? 
A I am not denying it; I don’t remember what I said 
two years ago. 

Q Isn’t it a fact that prior to this occasion you had 
left an envelope with money in it lying around on a table, 
which you should have put in the slot? A That is the 
first I heard of that. 

Q You never heard of that before? A I never heard 
of that before. 

Q Had they ever admonished you about being careless 
in handling the envelopes? A Well, naturally, they told 
us to be real careful about it. 

Q Did they admonish you because they said you had 
been careless with the handling of the envelopes? A Not 
to my recollection. 

Q Will you search your recollection carefully and tell 
me whether or not they did admonish you? A Well, I 
can’t remember. 

52 Q Can you remember that they admonished you 
about it one time when you left an envelope on the 
table? Refer to that specific instance. 

A Well, if you say it is so, maybe it is so; but I don’t 
remember. 

Q I am not saying it is so; I am asking if you remem¬ 
ber. Don’t you recall that fact? A No, sir. 

Q You claim in your complaint that you did your work 
very well? A I did it to the best of my ability. 

Q And that you were practically indispensable to your 
employer; is that correct? A Well, I know that I worked 
there for five weeks, and I didn’t have a day off. I know 
if I hadn’t been any good, they wouldn’t have kept me on 
my day off. 

Q Your work was satisfactory? You never had any 
trouble with them at all? A Well, if I had, they would 
have fired me. 

• • • • 
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STIPULATION 

54 MR. LAUGHLIN. It is stipulated and agreed, 
members of the jury, that if Miss Adams were here, 

Miss Adams would testify that on the 27th of December 
she was present with Miss Riddle at Miss Riddle’s place 
of residence, and that while she was present there with her 
the hotel detective came and stated to Miss Riddle that she 
was accused of stealing money. 

MR. QUINN. That is not stipulated. That she would 
testify that this conversation Miss Riddle recited took 
place. 

THE COURT. The stipulation, as I understand it, 
is that this Miss Adams heard the conversation that Miss 
Riddle has just testified to. 

MR. LAUGHLIN. That is right. Then, at that point, 
your Honor, we rest. 

MR. QUINN. May the jury be excused, your Honor! 

THE COURT. Let the jury step outside the court¬ 
room. 

• • • • 

MR. QUINN. If the Court please, I want to 

55 move for a directed verdict in this case, because no 
case has been proved against this defendant. The 

authorities clearly hold that where an employer is investi¬ 
gating the loss of money or goods, and during the course 
of that investigation an employee charged with making 
or assisting in the investigation makes a statement which 
is considered to be slanderous and that statement is over¬ 
heard by others who happen to be near by, such as cus¬ 
tomers or other employees, the plaintiff must establish 
express malice against her and that the making of the 
statement does not carry malice with it. 

That has been decided in a very strong opinion by 
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Judge Parker, of the Fourth Circuit, and I can refer your 
Honor to the authorities here. 

There is no evidence and there is no proof in this case 
that anybody had any personal feeling against the plaintiff 

or was actuated by any personal or express malice. 

• • • • 

THE COURT. The Court will have to deny 

71 the motion, but the Court will permit you to ask 

that question for the record, Mr. Quinn. 

• • • • 

RECROSS-EXAMINATION 

72 BY MR. QUINN: 

Q Miss Riddle,you stated that you were sick for 
two weeks after you were discharged by the Annapolis 
Hotel, after they told you they did not want you any 

longer? A I was ill for two weeks. 

* • • • 

BY MR. QUINN: 

73 Q It was after you filed suit that you went 
down and inquired about employment at the Un¬ 
employment Compensation agency? A Yes, sir. I am 
not wealthy— 

• • • • 

Q It was some time afterward? It was a few 

74 days or a week, or whatever it was, after you filed 
this suit that you went down to see about it? A 

Yes. 

• • • • 

FURTHER RECROSS-EXAMINATION 
BY MR. QUINN: 

Q It was after you had been down to the Unemploy¬ 
ment Compensation Commission to see about unemploy¬ 
ment insurance— A Yes, sir; that is right. 

Q (Continuing) that you spoke to Mr. Laughlin, and 

he wrote a letter for you, did he not? A Yes, sir. 

• • • • 
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PEARL ELIZABETH JONES 

77 was called as a witness on behalf of the defendant 
and, having been first duly sworn, testified as fol¬ 
lows : 

DIRECT EXAMINATION j 

BY MR. QUINN: j 

Q Miss Jones, please give us your full name. A Pearl 
Elizabeth Jones. 

Q Were you employed by the Annapolis Hotel in De¬ 
cember, 1943? A I was. 

Q In what capacity? A Assistant auditor. 

Q How are you employed at the present time? A I 
am not employed there now. 

Q By whom are you employed? A B. F. Saul 

78 Company. 

• * * * 

Q Do you recall an occasion when you called Miss 
Riddle up on the phone about a missing envelope? A 
Yes. 

Q Do you remember the date? A It was probably 
December 27. 

Q Was that on a Monday? A That is right. 

Q Do the employees of the auditor’s office work on Sun¬ 
days? A No, they don’t. 

Q When you called Miss Riddle up, what did you say 
to her, and what did she say to you? A I asked her 
where she had put the envelope. She told me that she had 
put it in the slot, where she usually did. 

BY THE COURT: j 

Q She said what? A She said that she had put it in 
the slot, where she usually put it. 

I told her that it wasn’t there—that we had 

79 looked, and it wasn’t there. 

MR. LAUGHLIN. Try to keep your voice up, 

please. 
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BY MR. QUINN: 

Q You looked, and it was not there? A That is right. 
Q Then, what did she say? A She said, well, she 
didn’t really remember. Maybe she didn’t put it in the 
envelope, but she would come down in the afternoon and 
try to look for it. 

' Q Did she come down in the afternoon? A Yes, she 

did. 

Q Were you there when she came, or did you see her? 
A Yes, sir; I was in the office. 

Q Did she look for it? A Yes; she went down with 

Mr. Romello to the front office to look for the envelope. 

• • • • 

CROSS-EXAMINATION 

• • • • 


BY MR. LAUGHLIN: 

84 Q v Before I pursue that, I will ask you this: What 
is the practice that is followed in the cashier’s cage 

as to the handling of money? That is, we will take into 
consideration the day shift. As I understand it, there 
are three shifts of cashiers. A That is right. 

Q What is the procedure that is followed with respect 
to the handling and counting of money received by cashiers 
at the Annapolis Hotel? A Well, at the end of each 
shift the girl takes in the money that she has— 

BY THE COURT: 

85 Q Keep your voice up. A Each girl will take 
in the money that she has taken during the time that she 
has been on duty, put it in an envelope, and put it in this 
little slot which is in a safe in back of the cashier’s cage. 
It is left there until the next morning, when the keys are 
taken from the auditor’s office, and collected. 

Q What is taken from the auditor’s office? A The 
keys to the safe. 

Q How many people have access to that safe where this 
envelope is supposed to drop? You have access, and Mr. 
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Romello lias access. Who else? A That is right. The 
girl that works in the office. 

Q That is three already besides her. Now, who else? 
A Those are the only ones have keys to the office—to the 
box. 

• • • • 

BY MR. LAUGHLIN: 

89 Q As I understand it, when that is placed in the 
slot, then the person who has placed it in the slot 

loses all control over it; is that right? A Well, yes; that 

is the end of it as far as she is concerned. 

• • « • 

BY MR. LAUGHLIN: 

90 Q Do I understand, then, that if this happened 
on a Saturday night, say, and she went off duty 

early Sunday morning, that would not be opened until 
Monday morning? A That is right. 

Q Are there ever any exceptions to that ? A No. 

* « * • 

HENRY LESTER HILLS 

'97 was called as a witness on behalf of the defendant, 
and being first duly sworn, testified as follows: 

DIRECT EXAMINATION 

• • # • 

Q Keep your voice up and speak plainly, so that 
98 we can all hear vou. 

Were you employed in any capacity at the An¬ 
napolis Hotel in December, 1943? A. Yes, sir. 

Q What vras the capacity in which you were employed ? 
A I am assistant to the general manager in the special 
investigator detail. 

Q Is that hotel part of a chain of hotels? A Yes, sir. 
Q What w r ere your duties as investigator and assistant 
to the manager? A Well, my duties is to get around to 
different hotels and see that they are operated according 
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to our policy; and anything unusual happens, I step in 
and investigate it. 

Q Were you the house detective at the time in De¬ 
cember, 1943? A Well, we didn’t have anybody, and I 

worked there on Sunday night to relieve the man. 

• • • • 

BY jMR. QUINN: 

99 Q Was your attention called to the fact that an 
enveolpe was missing? A Yes, sir. 

Q Who called your attention to it? A The manager. 

Q Did he request you to do anything? A Yes, sir. He 
asked me to see if I could get any clue to what happened 
to it. 

Q As a result of that, did you do anything? A Yes, 
sir. 

Q What did you do? A I got the young lady’s ad¬ 
dress, and I called her and asked her if I could see her, 
and she said, “Yes,” and I went down to see her. 

Q When you went down to see her, how far was her 
home from the hotel? A About five or six blocks. 

Q Were you admitted to the house? A Yes, sir. 

Q Where did you see her? In what part of the house? 
A In the basement. 

101 Q Was there anyone else present at the time? 
A Yes, sir. 

Q What conversation did you have with her? A 
Well, I told her I come down there to try to find out what 
happened to the envelope, and I assured her several times 
during the conversation that we in no way suspected her 
of stealing, but we wanted to find out if possible what 
happened to it. 

Q What did she tell you? A She told me that she 
was sure she put the envelope in the safe, but I ques¬ 
tioned her, and she said she wasn’t sure. She said she 
put it on a desk; another time she said she put it on the 
table. 
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Now, I asked her if she would come up to the hotel with 
me and show me just what procedure she went through 
after she made up her envelope and where she left it, and 
during the investigation I found out she left it out once 
before. So we felt sure somebody around the office there 
might have taken it, because there is about six or seven 
people that had access to the office. 

Q You say your investigation showed that she had left 
it out once before? A Yes, sir. 

Q Do you mean that she had not put it in the slot? 

A That is right. She went home and left it there 

101 on the table. 

Q What happened on that occasion? A Her re¬ 
lief cashier picked it up and put it in the safe. 

Q At the time when you were at her house, was all of 
the conversation you had with her at the house what vou 
have related here? A That is right. 

Q When you were at the house, did you say to her, “If 
you tell me—” 

MR. LAUGHLIN. Your Honor, I must object to the 
form of that question. 

THE COURT. The Court sustains the objection. He 
says that is all he said, Mr. Quinn. 

MR. QUINN. I have a right, if the Court please, to 
call his attention to the specific language the plaintiff 
claims he used—a perfect right to do it. 

MR. LAUGHLIN: I object, your Honor, on the 
ground that the question was leading, and this is direct 
examination. 

THE COURT. I sustain the objection. 

* • • • 

BY MR. QUINN: | 

102 Q Did you ask her to go into a bar and have 
same drinks? A Positively no. 
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Q When you got to the hotel, what occurred? A We 
went back to the office, and she went through the motions 
of how she made up her envelope and what she done with 
it afterwards; and when, as I say, she put it on the table, 
the next minute she said she had it on the desk, and the 
next minute she said she put it in the box, but she didn’t 
know which one, so we opened both boxes. 

Q Did she at that time complain of being sick? A I 
believe she had a cold. 

Q After that, did she leave the hotel? A Yes. 

Q Did you have any further contact with her? A No, 
sir. 

Q Did you at any time, Mr. Hills, accuse her of 

103 stealing money? A No, sir. 

Q By the way, did you have any ill will toward 
Miss Riddle? A Not a bit. 

Q Any malice in mind? A Not a bit. 

Q Did you have any disagreement with her at any time? 
A Not at all. 

• • • • 

CROSS-EXAMINATION 

• • • • 

Q Who told you to go to see Miss Riddle? A 

104 Nobody told me to go to see her. They reported it 
to me, and I thought it was the best thing for me to 

go to see her and investigate and start there where the 

envelope—try to find out what happened to it. 

• • • • 

Q Tell me this, Mr. Hills: How many persons 

105 had access to this box where this money was con¬ 
tained? A The auditing office is the only one that 

had the key to it. 

Q You don’t know how many persons? A No. 

Q In this case affecting Miss Riddle here how many 
persons did you interview or question at the hotel? A 
Everyone that was around there at that particular 

106 time. 
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Q How many was that? Give me their names, j 
A Oh, I don’t remember the names of the people. About j 
six or seven. Clark, a man that cleans up. 

Q The man who cleans up? You have talked to him? 

A Yes. 

Q And the clerk on duty ? A Yes, sir. 

Q Who else, now? A The telephone operator. 

Q ‘You mean she may have had something to do with it? 
A Yes. 

Q In other words, she may have had access to it? A 
Yes. 

Q The man who cleans up could have had access to it? 
The clerk could have had access to it? A Yes. 

THE COURT. Access to what? 

MR. LAUGHLIN. The box. j 

THE WITNESS. Not the box; the room where she 
works. 

• • • « 

Q By the way, when Mr. Quinn was questioning 
109 you, you said that your investigation developed that 
on a prior occasion an envelope had been placed in 
the wrong position? A Yes, sir. 

Q Something similar to that? A That is correct. 

Q WTien did that happen? A Some time previous to 
that; I don’t recollect. 

# m m • 

Q How recently? A Oh, probably within three or 
four days. 

Q Who brought that to your attention? A I believe 
she did herself. 

Q In what way? A In talking about how she disposed 
of this envelope before she goes home, and she said at 
another time she had left it on the desk. 

Q As a matter of fact, Mr. Hills, haven’t you just in- | 
vented that story? A I have positively not invented 
anything. 

* * * * 
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Q X am not talking about that. We will come to 
110 that later. When you called her on the phone, did 
she answer the phone, or did another? A I think 
she answered herself. 

Q What was it that you said to her first? A I told 
her who I was. She knew me; and I wanted to ask her if 
I could come down and see her concerning a missing en¬ 
velope, and she said Yes, she would see me. 

# * • • 

Q Why was it necessary for you to go and see 

112 her that night? A I wanted to find out, probably, 
if I could get some clue. That is my job, and I am 

not taking anything for granted. I went to see her myself. 

I wasn’t taking second-hand information. 

• # • • 

Q Just what did you say to her ? A I told her I came 
down to get all the information I could get of what hap¬ 
pened about the envelope, if she could try and remember 
who was there and what was said. While she was—her 
attention was distracted somewhere, somebody might have 
picked it up when she wasn’t looking, or something. 

Q You were suggesting all that yourself? A 

113 Yes. 

Q Yon were suggesting all of that? A Yes. 

Q That this other might have happened? A Yes. 

Q What did she answer? A She told me what she 
had done with the envelope. 

Q Would you say you talked to her in a friendly, mod¬ 
erate tone? A Very friendly. 

• » * « 

Q Tell us, then, what was said by you or by 
11G anybody else at that time. A I asked her some 
questions about what she done with the envelope, 
and she told me—one time she told me she put it in the 
box; then she wasn’t sure whether she laid it on the desk 
or on the table, and I tried to ask her if possibly it got in 
the wastebasket. 
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I asked her to show me what box she put it in, and once 
she said she put it in this box, and then she wasn’t sure if 
she put it in the other box. There is two boxes together 
there. The cashiers usually put the envelopes in when they 

check in their money. 

« • # • 

Q What did you say or did she say as she left? 

117 A I left her in the office there. I went looking to 
see if I could find the cleaner, to see when he 

emptied the wastebasket which was right there, for it was 
pretty possible that the envelope disappeared that way; 
and I went about my own investigation. 

Q In connection with this case, did you visit the homes 
of any other employees? A No. 

Q Did you call any other employees on the telephone? 
A No; they were all right there in the hotel. 

# m * m 

Q You told Mr. Quinn that you did not suggest 

118 to Miss Riddle that go into a bar and have some¬ 
thing to drink? A Positively not. 

Q Do you drink? A Occasionally, but never on the 
job. I wouldn’t last 10 minutes—or any of our employees— 
drinking on the job. 

# # m * 

JOSEPH ROMELLO 

121 was called as a witness on behalf of the defendant 
and, having been first duly sworn, testified as fol¬ 
lows : 

DIRECT EXAMINATION 

# * • « 

Q Speak plainly and distinctly. Are you connected with 
the Annapolis Hotel? A Yes. 

Q What is your position? A Auditor. 

Q Were you such auditor in 1943, in December? A 
Yes, sir. 

Q How long had you been auditor at the hotel in De- 
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cember, 1943? A I had been there ever since October 
20, 1943. 

• • • • 

Q Do you remember an incident that occurred 

122 to Miss Riddle with reference to a missing envelope? 
A Yes, sir. 

Q When was it first called to your attention that there 
was an envelope missing? A On December 27, in the 
morning. 

Q On the Sunday before that, December 26, were you 
working? A No, sir. 

Q Were any of the members of your office force work¬ 
ing on Sunday there? A No, sir. 

Q When it was called to vour attention, what did you 
do about it? A We notified Miss Riddle—called Miss 
Riddle on the phone—and asked her if she knew what 
became of the envelope. 

Q Who called her? A Miss Jones. 

Q Were you present in the office when she called? A 
Yes, sir. 

Q Then what happened? A She came down about— 
came to the office about 2 o’clock in the afternoon to see 
if she could find the envelope or remember where 

123 she put the envelope. 

Q What did she say when she came down to the 
office about the envelope? A She said that she thought 
she put it in the slot, but she •wasn’t sure, because the 
night of the 25th she felt kind of indisposed, and it was 
kind of hazy. 

Q Kind of hazy? A That is right; she wasn’t quite 
sure where she put the envelope. 

Q Then, did you cause a search to be made around the 
office? A Yes, sir. 

Q Were other employees interviewed about it? A 
Yes, sir. 

Q Later on did she come to the office again while you 
were present? A No, sir, not to the office. 
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Q Were you present when she came there with Mr. 
Hills? A I was there, yes, sir; not when she came in; 
after a while, after she came in. 

Q You mean you arrived after she did? A That is 
right. 

Q Did she say anything whatever about the envelope 
at that time? A No, I don’t recall anything. 

Q Was she still hazy as to where she had put it? 

124 A Yes, sir. 

Q Mr. Romello, who has the key to the box or 
safe in which these envelopes are deposited through the 
slot? A That key is in my office—the auditor’s office. 

Q WTio has access to the key? A Myself and my 
assistants. 

Q Your assistants were Miss Jones and another young 
lady? A Yes, sir. 

Q Do you know where that other young lady is? 

* # * * 

Q What do you say about the other young lady as to 
where she is now? A I believe she is in California. 

Q Later on, Mr. Romello, did you have any conversa¬ 
tion with Miss Riddle over the telephone? A Yes, sir, 
on December 28. 

Q December 2S? A Yes. She called up and stated 
that she would be to work that night. I said I had made 
arrangements to cover her, because she had been sick, and 
I didn’t know whether she would come in or not. 

125 I said, “No, you are not coming in tonight.” 
Then, she said, “I want you to tell me that I am 

fired.” 

I said, “Well, consider yourself fired.” 

Q Was there anything said then and there as the reason 
why she was fired? A No, sir. 

Q Did you ever accuse her of stealing the money? A 
Never did, sir; never thought of it. 

Q By the way, before she came to the office during this 
investigation, had you been advised of what she had done 
with the envelope on other occasions? 
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MR. LAUGHLIN. I object to that, your Honor? 

THE COURT. The objection is sustained. 

BY MR. QUINN: 

Q Mr. Romello, did you have any ill feeling against 
Miss Riddle at all? A No, sir, not at all. 

Q Any malice toward her? A No, sir. 

• • • • 

CROSS-EXAMINATION 

BY MR. LAUGHLIN: 

Q Mr. Romello, you have been there since October, 
1943. During that time you have fired seven or 
126 eight cashiers for the same thing, have you not? A 
No, sir. 

MR. QUINN. I object ot that. 

THE COURT. Since when? 

MR. LAUGHLIN. October, 1943; since he has been 
there. 

THE COURT. The Court overrules the objection. 

THE WITNESS. I beg your pardon, sir? 

BY MR. LAUGHLIN: 

Q Since you have been there, you have fired some seven 
or eight cashiers for the same thing? A No, sir. 

Q How many have you fired? A None. 

• • • • 

Q As to the money that Miss Riddle receives 
129 while she is on duty, just how is that handled? A 
She keeps a record of that, and at the end of her 
shift she puts that in an envelope and explains how she 
is turning that in. 

Q How is that? A Explains on the envelope how she 
is turning that money in—whether in cash or checks—and 

puts it in the slot in the safe. 

• • • • 
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Q Before it is sealed, is it counted by her successor? 
A No, sir. 

• • • • 

Q Now, when it is placed in the slot, tell us just 

130 where the position of that slot is, sir. A There is 
a safedeposit box like those they use in the banks. 

Q At night? A Yes. There are two of those boxes. 
They have slots more or less the size of envelopes. Those 
envelopes are shoved in that slot, and after that the 

131 envelopes cannot be taken out, because the slots 

have flaps on the inside. 

* # • * 

Q What time did you get to your office on the 

135 morning of the 27th? A I suppose 9 o’clock. 

Q You say you suppose? A That is right. 

Q You have no independent recollection? A You 
want to know exactly the time? 

Q Yes. A I couldn’t tell you; I suppose 9 o’clock. 

Q When you got there, was there anyone else there? 
A Yes. 

Q Who was there? A Miss Jones and Miss Miner. 

Q When you got there, had this box been opened? A 
No, sir. 

Q Is it your testimony that it had not been opened? 
A No, sir. 

Q You could not be mistaken about that? A I could 
not. 

Q What is that? A I could not. 

Q Who opened it? A Miss Miner. 

Q In whose presence? A In whose presence? 

136 Q Yes. A I wasn’t there when she opened the 
safe. 

Q Is it your testimony that those women did not open 
the box until after you arrived? A Yes, sir. 

Q Is that the custom? A That is the custom. 

Q In other -words, they cannot go into it? A Oh, yes, 
they can, sir. 

Q They can do it? A Yes. 
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Q Is it your testimony that they did not do it that 
morning or that they never do it? A They didn’t do it 
that morning. If I am there 9 o’clock, these young ladies 
get there 8 o’clock to do some work—do some checking— 
and that takes over an hour to do that work, so usually 
they go to take those envelopes after 9 o’clock—let us say 
between 9 and 9:30. 

Q Mr. Romello, are you positive now that on the 27th 
of December, 1943, those boxes were not opened until after 

you reported? A Yes, sir. 

* • « • 

Q When was the first time that day that any- 

139 thing was said that one envelope was missing? A 
After Miss Miner brought the envelopes up and that 

envelope was missing. 

# m m m 

Q And this took place between nine and nine-thirty. 
Did you see the envelopes comes up? 

A We naturally sort the envelopes, and I noted an 

envelope was missing. It couldn’t be any other time. 

# # • • 

Q After that, what did you next do? A I told 

140 Miss Jones to call Miss Riddle on the phone and 
ask her if she recalled what she did with the en¬ 
velope—where she left the envelope. 

Q You, of course, knew Miss Riddle’s phone number? 
A Yes. 

Q Did Miss Jones call in your presence and in your 
hearing? A Yes; I could hear her when she called. 

Q How long was it after that that you saw Miss 

141 Riddle? A Miss Riddle came to my office around 
2 o ’clock in the afternoon. 

Q That same day? A That same day. 

Q She came in response to the phone call? A Yes, sir. 

• * • * 

Q Tell us what was said by you or what was 

142 said by Miss Riddle or by anyone else at that time. 

A What was said by Miss Riddle? I couldn’t 
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exactly say word by word. Miss Riddle said that she 
thought she had put the envelope in the slot, but she wasn’t 
sure, on account of being indisposed that night she was on 
duty; and she went as far as to say— 

THE COURT. The Court will take a recess for five 
minutes. 

(At this time a short recess was taken. The following 
then occurred:) 

MR. L AUG HUN. Mr. Reporter, may we have the 
answer that was given just before the recess? 

THE REPORTER. (Reading) * ‘ Answer: What was' 
said by Miss Riddle? I couldn’t exactly say word by word. 
Miss Riddle said that she thought she had put the en¬ 
velope in the slot, but she wasn’t sure, on account of 
being indisposed that night she was on duty; and she 
went as far as to say—” 

THE WITNESS. She went as far as to say that she 
she might have left the envelope in another box—a private 
box—the health officer has a box there, and she had to 
open that box for the health officer. 

m m m m 

Q I want to ask you something about that. You 
143 say “health officers”? A House officers. 

Q That is, the house detective? A That is right, sir. 

Q The man who was just here? A No, sir. 

Q Who was he? A His name is Mr. Boxer. 

Q He is still with the hotel? A No, sir. 

Q Where was his box located? A In one of those 
safedeposit boxes; and she said she had to open that box 
for him, and she might have left the envelope in that box. 

Q Did you question him? A Yes, sir. I examined Mr. 
Boxer, and he opened his box in front of me, in case she 
left the envelope there by mistake. He opened the box, 
and nothing was there. 

Q Did you ask her what was the occasion of her open- 
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ing Mr. Boxer’s box? A Well, whoever had boxes there, 
they keep the key, and that box has to be opened, when¬ 
ever they want to open the box for anything, by the cashier 
on duty. 

Q But it cannot be opened by the cashier alone; the 
person must be there? A That is right. 

144 Q In other words, it is similar to the principle 
of a safedeposit box in a bank? A That is right, 
sir. 

• • w • 

Q By the way, Mr. Romello, did you ever give 
140 her a release? A No, sir. 

Q Why didn’t you? A She never did ask for it. 

Q Is it your testimony that she never asked for a 
release? A That is right. 

Q You knew, of course, at that time that she could not 
get employment anywhere else without a release, didn’t 
you? A Yes, sir. 

Q What was her salary at the time she was there? A 

One hundred tliirtv dollars a month. 

• • • • 


156 RECROSS-EXAMINATION 

• • • • 

BY MR. LAUGHLIN: 

157 Q Mr. Romello, did you ever find that money? 
A No, sir. 

Q Bo I understand you to say that no one has called 
you for a reference as to Miss Riddle since she left? A 
That is a fact. 

• * * • 

MR. QUINN. At this point I desire to move 
15S that the Court strike out all the testimony in the 
case with reference to the conversation between the 
plaintiff and Romello over the telephone, in which he is 
supposed to have told her that she was fired for stealing. 
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I base that on the decision to which I referred your Honor 
yesterday in 62 Fed 2d, the Kroger Grocery Company 
case, in which there was the same situation. 

THE COURT. The Court does not agree. The 

159 Court denies the motion. 

MR. QUINN. I move also to strike out all the 
testimony with reference to the request for a release. It 
appears now from the record and her testimony that the 
request was made after this suit was filed. 

THE COURT. That would not make the slightest 
difference. It might make a difference insofar as its effect 
on the jury is concerned. The weight of it might be af¬ 
fected. But if she asked for a release at any time and it 
was not given to her, it is some evidence of malice. I 
think it does not make any difference when it was. Just 
because she sued them is no reason why they should refuse 
to give her something that she would be entitled to. 

MR. QUINN. Of course, it is my contention 

160 that you cannot bolster or make a case of malice by 
saying something that the person did or said after 

you had sued. 

THE COURT. If you can convince the jury that the 
purpose of it was to bolster her case, of course, you are 
all right; but it is not a legal question that you are raising 
now. 

MR. QUINN. No, but I am raising this as a legal 
question, as a matter of law. 

THE COURT. The Court does not agree with you 
at all. 

MR. QUINN. I -want to renew my motion for a di¬ 
rected verdict on the strength of the authorities that I 
submitted to you yesterday. 

THE COURT. The Court wants that matter dis¬ 
cussed. Let the jury be excused. 
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(The jury left the courtroom. Counsel returned to the 
trial table, and the following occurred:) 

THE COURT. Taking the plaintiff’s testimony, gen¬ 
tlemen, the situation is this: that out of four persons who 
had access to that box—out of three persons who had 
access to the box—not a single one of them was questioned; 
as a matter of fact, the defendant’s testimony shows the 
-same thing. Neither the auditor, the assistant auditor, nor 
the other assistant, Miss Miner, was questioned at all 
about this money. They all had access to the box. In addi¬ 
tion to that, Miss Mayfield, who was supposed to have 
seen her predecessor, according to Miss Jones’ testi- 
161 mony, put the envelope in the slot, was not called 
as a witness. 

MR. QUINN. I did not get that reference at all. 
Miss Mayfield saw who put it in the slot? 

THE COURT. Miss Jones said that this envelope 
was supposed to be put in the slot in the presence of this 
successor, the girl who succeeded her as cashier that 
morning. One witness said her name was Miss Mayfield; 
is that not correct? 

MR. LAUGHLIN. That is correct. 

MR. QUINN. He thought it was Mayfield. 

THE COURT. Miss Mayfield was not called as a wit¬ 
ness in the case to testify that the envelope was not put in 
the slot. 

MR. QUINN. I did not so understand Miss Jones’ 
testimony that she was supposed to put in in her presence 
after she accounted for it. 

THE COURT: She testified, Mr. Quinn, positively 
and without any qualification, that the envelope was sup¬ 
posed to be put in the slot in the presence of the girl who 
was to work after this plaintiff went off duty. That "was 
her testimony. 
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This is the situation: You are asking for a holding of 
qualified privilege on the theory of investigation? 

MR. QUINN. Yes. 

162 THE COURT. From the plaintiff’s testimony 
and from the defendant’s testimony, there wasn’t 

any investigation. From the plaintiff’s testimony, there 
was no investigation, but an accusation against one person, 
who was the plaintiff, and no investigation of the others 
at all. That is the first proposition. 

Under the defendant’s testimony there was no investi¬ 
gation except an investigation of the plaintiff; no inves¬ 
tigation of the other three. Of course, the defendant re¬ 
pudiates the question of accusation entirely. 

MR. QUINN. Yes. 

THE COURT. But the only time you have a qualified 
privilege is when you make an investigation. When you 
single out one out of four and make an accusation against 
that one, that is not an investigation at all. That does not 
give them any right of qualified privilege. That is the 
plaintiff’s testimony. 

MR. QUINN. As I recall Romello’s testimony, he 
said they did question the other employees. 

THE COURT. He did not testify to anything of the 
kind. He testified that he did question the other em¬ 
ployees who had access to the box but not the other 
employees who had access to the safe. I listened very care¬ 
fully. There was not a word of testimony that either the 
auditor or the assistant or Miss Miner were questioned 
directly or indirectly as to whether or not they were 

163 responsible for the loss of that envelope. 

MR. QUINN. Well, they were there in the 
morning. One of them went down to open the box and 
came back to him with the envelopes. Then, when they 
counted them up, or at least when they were presented to 
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him as all that were found in the box, this one was missing. 

THE COURT. Who caused it to be missing? That 
is the question. 

MR. QUINN. But that is an investigation. You say 
he did not question them, too. 

THE COURT. He was investigating himself. 

MR. QUINN. He knew what they did. 

THE COURT. But he was investigating himself. 

MR. QUINN. Romello was investigating the entire 
matter. Of course, he himself knew whether he did it 
himself. 

THE COURT. Of course he did. 

MR. QUINN. The young ladies were there, and he 
saw what they did; and then he sent one of them back to 
look into the box more carefully. 

THE COURT. This is not a case of a suspicious cir¬ 
cumstance. This is not a case where the plaintiff was seen 
by someone to apparently hide the envelope or where there 
was something surreptitious. There is not a particle of 
evidence in this case—not one shred of evidence—-which 
would justify anybody to make an accusation which 
1G4 the plaintiff says was made; therefore, there is no 
question of privilege in the case. 

MR. QUINN. I do not agree with your Honor on 
that. I have read these cases, and read them carefully. 

They made an investigation, and the man who was sup¬ 
posed to have made the accusation was engaged in an in¬ 
vestigation at that time. The mere fact— 

THE COURT. Pie did not investigate anything. 

MR. QUINN. Assuming that is true, if they thought 
she stole- the money and they were not satisfied with her 
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explanation, they had a right to go back and question her 
again. 

' 

THE COURT. But the plaintiff says she was accused 
of stealing, and you are asking me to take this case from 
the jury in the face of that testimony. 

MR. QUINN. That is just what was being done in 
the other cases. The managers were investigating what 
they thought were thefts. 

THE COURT. Not managers, but the people who | 
ought to have been investigated along with the plaintiff. 
Nobody was investigating this thing at all except people 
who might have been implicated, with equal facility, with 
this plaintiff. 

MR. QUINN. I am renewing my motion, if the Court 
please. I shall not indulge in any further argu- 
165 ment on it. I base it on two grounds: First of all, 
on the ground that the alleged slanderous utterance 
was not a slander and did not impute to her a crime; sec¬ 
ondly, that if it was slanderous under ordinary circum¬ 
stances, under the circumstances shown by the evidence in 
this case it was surrounded by qualified privilege, and the 
duty is upon the plaintiff to show actual malice and ill will, 
which cannot be implied. 

Therefore, the Court should direct a verdict. I stand on 
that. j 

THE COURT. There is another reason why there is 
no qualified privilege in the case, and that is this, Mr. 
Quinn: In the cases which you have referred to, the de¬ 
fendants admitted the words spoken but relied upon quali¬ 
fied privilege. 

MR. QUINN. Oh, no. | 

THE COURT. In this case they absolutely deny that 
there were any words spoken, and there is nothing in the 


world in this case except whether the jury believes the 
plaintiff or believes the defendant. 

MR. QUINN. That is where your Honor is mistaken 
about these cases, because in the decision by Judge Parker, 
or else the one in 62 Appeals, the manager went on the 
stand and denied absolutely that he ever uttered such 
words as he was charged with. That was the defense in 
that case. Then, the Court reversed it. 

THE COURT: That could be true, but even then 
166 it does not change the question of qualified privilege. 

You cannot make an accusation against a person if 
there is no evidence against him in the wide world and 
claim qualified privilege; and in view of the fact that there 
was no suspicious circumstance in this case—nothing in 
the world to throw suspicion upon this particular plain¬ 
tiff—the question of qualified privilege does not arise. 
There is no question about it. 

MR. QUINN. I am just as strongly convinced of my 
view as your Honor is of yours, and I am willing to stand 
upon my view. 

THE COURT. I know, but the Court thinks he is 
announcing hornbook law; that what the Court thinks is 
the law there is no dispute about anywhere. In the cases 
cited by counsel for the defendant, there were suspicious 
circumstances which involved only the plaintiff in the 

slander suit. There are no such circumstances in this case. 

• • • • 

Opening Argument on Behalf of the Plaintiff 

170 By James K. Laughlin, Esq. 

• • • • 

However, this woman: What redress has she? A 

171 poor woman, a woman working there for this big 
corporation, as they say, for $130 a month—some¬ 
thing in the neighborhood of that. 
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However, members of the jury, what would be 

172 her motive? As she told you on leaving the witness 
stand yesterday, she came from West Virginia, 

from her home, spending her last cent of money to come 
here to clear her name. Is there anything more noble in 
life than a young woman who would do that? 

I submit, members of the jury, taking all the circum¬ 
stances in this case, it certainly calls for punishment as 
far as this hotel is concerned. 

MR. QUINN. I object to that, if the Court please— 
to the use of the word “punishment” after at least a half 
dozen times emphasizing the corporation. 

THE COURT. Gentlemen, of course a corporation 
stands in the same position as any other litigant before 
the law, ai-£ the question of punitive damages—that is, 
punishment—is involved only in case the jury should 

173 find that there was express malice—should find 
from any of the evidence that there was express 

malice—existing on the part of the defendant. 

MR. QUINN. I understood your Honor had ruled out 
of the case altogether any question of punitive damages; 
and there is no evidence in this case of express malice or 
any ill will against the plaintiff. 

THE COURT. The Court does not agree with you. 
The Court thinks that that is a question for the jury to 
pass upon. 

MR. QUINN: Then, I make this additional objection: 
that this reference to punishment, expressed by your Honor 
with reference to punitive damages or express malice, has 
no place in this case, because there is not the slightest bit 
c'C evidence to support it, and it is not in conformity with 
the law of this District. 

THE COURT. The difficulty about that is that the 
responsibility of passing upon the law is not upon counsel 



but upon the Court, and the Court thinks there is evidence 
for the jury to consider as to the question of malice. 

Now, the Court does say to the jury, just as it said a 
few minutes ago, that in no case are you required to bring 
in a verdict of punitive damages, and in no case does the 
law permit you to do it—that is, in this case the law does 
not permit you to do it—unless you find from the 
174 evidence that express malice existed on the part of 
the defendant. 

Now, proceed. 

• * • • 

Now, members of the jury, I do not intend to talk 
179 to you any longer about a situation of this kind. 

Of course, a poor person always suffers. Do you 
suppose this hotel would have done that to a rich person’s 
daughter or a rich person’s son? Of course they would not. 
The poor must suffer always in a situation of this kind. 

MR. QUINN. If the Court please, I object to 
ISO that sort of wild statement and move that the Court 
discharge the jury upon the remarks of counsel. 

THE COURT. You object to what? 

MR. QUINN. I object to that kind of argument 
about the rich man, poor man, and this poor woman, which 
is designed entirely to inflame the jury and arouse preju¬ 
dice against this hotel company. I ask your Honor to dis¬ 
charge the jury. 

THE COURT. The Court will have to refuse the 
motion. 

* • * • 

Of course, Mr. Quinn would have you believe, be- 
1S5 cause he represents a wealthy client, a big hotel, a 
corporation, that they are as pure as driven snow. 

MR. QUINN. I consider it my duty to ask your 
Honor to discharge this jury because of those remarks. 

THE COURT. The motion is denied, sir. 
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The Court’s Charge to the Jury 

186 THE COURT. Members of the jury: In this 
case the Court has granted an instruction requested 

by the plaintiff and an instruction requested by the defend¬ 
ant. On the part of the plaintiff the Court grants the fol¬ 
lowing instruction: 

“The jury are instructed that if they believe from the 
evidence that the agent of the defendant accused plaintiff 
of stealing money, then you are instructed that you must 
find for the plaintiff.” 

This is the instruction granted on behalf of the defend¬ 
ant: 

“The jury are instructed that the burden is upon the 
plaintiff to prove her case by a fair preponderance 

187 of the evidence, and if in the scales of your judg¬ 
ment the evidence does not preponderate in her 

favor, or if the evidence is equally balanced, then your ver¬ 
dict must be for the defendant.” 

As this case has developed, insofar as your verdict for 
the plaintiff or the defendant is concerned, you have only 
one thing to consider. If you believe that the agent of the 
defendant—that is, Mr. Hills, I think his name is—made 
the statements to the plaintiff at her home in the presence 
of another, to which she testified, then your verdict should 
be for the plaintiff. If you believe that the remarks he 
made to her were as he testified, then your verdict should 
be for the defendant. That is all there is in this particular 
case insofar as your verdict is concerned. 

Of course, if you find, in your opinion, that the state¬ 
ments made were such as Mr. Hills testified, then your 
verdict should be for the defendant, and that would dispose 
of the matter. But if you think the weight of the evidence 
is to the effect that his statements to the plaintiff were as 
she says, and you find for the plaintiff, then the law says 
that she is entitled to a verdict, not necessarily a nominal 
verdict, but a substantial verdict, and a reasonable one, 
and that you can take into consideration also any special 
damages which you think have been established. 


50 


For instance, if vou think that because of this slander 
her employment has suffered, you can compensate 
1SS her for that. If you think that because of this slan¬ 
der she has suffered mental anguish, you can com¬ 
pensate her for that, insofar as you are able to do it. Of 
course, a thing of that kind is difficult to do. 

If in this case you are of the opinion that the defendant 
in making this slanderous statement to her in the presence 
of another was actuated by malice—if there is anything in 
the case which makes you believe that the defendant was 
actuated by malice—you can, in addition to the damages 
which I have undertaken to describe to you, add a sum in 
your discretion—you are not required to add anything— 
to punish the defendant for any express malice which you 
think the evidence shows. 

The plaintiff says that she asked for a release. It is 
admitted in this ease that she could not get employment at 
that time without a release. She says she asked for it; the 
defendant says she did not. That is not evidence in this 
case insofar as a specific slander is concerned. But if you 
believe she asked for a release, and you believe she was 
slandered, and if you believe she asked for the release and 
the release was refused, then you can consider, in your 
judgment, whether or not refusal of the release indicated 
express malice on the part of the defendant. 

Plaintiff says that in this conversation she had with the 
auditor over the telephone, the auditor told her she was 
fired. As that remark was made to her and no one else 
was present, it is no evidence of the slander that the 
189 defendant is charged with in this case. It cannot 
influence you in bringing in your verdict. But if 
your verdict is for the plaintiff, then you can consider that 
remark if you believe it was made—“You are fired for 
stealing.” You may consider that in making up your minds 
whether or not there was any express malice on the part 
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of the defendant which would justify, in your opinion, puni¬ 
tive damages in addition to the compensatory damages. 

Gentlemen, is there anything further? 

MR. LAUGHLIN. I think of nothing further. 

MR. QUINN. May we approach the bench? 

THE COURT. Yes. 

(Counsel approached the bench and conversed with the 
Court as follows:) 

MR. QUINN. I want to object to all of your Honor’s 
charge, and I am objecting specifically at this time to the 
instruction on punitive damages, because there is no evi¬ 
dence whatever in the case to justify it. I object to that 
part of your Honor’s instruction. 

THE COURT. You must not speak so loud, Mr. 
Quinn. I can hear you without your talking that loud. 

MR. QUINN. I object to that part of your Honor’s 
instruction which said that the release might be consid¬ 
ered on the question of whether or not in making the orig¬ 
inal slander they were actuated by express malice. 
190 Also, I object to that portion of your Honor’s 
charge in which you said that Mr. Romello’s state¬ 
ment to her on the telephone might be considered upon the 
question of express malice and the question of punitive 
damages. 

That is my statement. 
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PETITION OF WASHINGTON ANNAPOLIS HOTEL 
COMPANY FOR MODIFICATION OF OPINION. 

» 


Now comes tlie appellant Washington Annapolis Hotel 
Company and moves for modification of the paragraph 
numbered 3 on page 4 of the opinion, in which it is held that 
there was evidence of actual malice sufficient to go to the 
jury on the question of qualified privilege.* The appellant 
prays that this part of the opinion be modified to hold that 
there was not sufficient evidence of actual malice to go to 
the jury on that point. As grounds for this petition the 
petitioner respectfully states: 

* We realize that the Court has held in the tenth numbered paragraph of 
the opinion that this evidence should have been stricken because the defense 
of qualified privilege was not available. Nevertheless the statements in the 
third numbered paragraph deal with a very important point of libel law and 
should be corrected if erroneous. 
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The Court’s opinion on the point is as follows: 

“3. Assuming that the defense of qualified privilege 
was otherwise available to the defendant, was there 
lacking in the plaintiff’s case evidence of actual malice ! 
The answer is in the negative so far as the defendant’s 
agents Romello and Hills are concerned. In the testi¬ 
mony of the plaintiff that she was told by the defen¬ 
dant’s auditor Romello that she was ‘fired for stealing/ 
in her testimony as to the accusatory language used by 
Hills, and in her testimony that a release from employ¬ 
ment was refused her by Romello, there is evidence 
from which an inference of actual malice in the persons 
named might reasonably, although not necessarily, be 
drawn. The nature of the defamatory language itself 
may constitute evidence of actual malice. White v. 
Nicholls , 3 How. 266 (U. S. 1845); National Disabled 
Soldiers’ League v. Haan, 55 App. D. C. 243, 4 F. (2d) 
436 (1925); Ashford v. Evening Star Neicspaper Co., 
supra; Fahr v. Hayes , 50 N. J. L. 275, 13 Atl. 261 
(1888).” 

We shall consider first the language used by Romello and 
Hills, and second the refusal of a release from employment. 


Language Used. 

The language used, according to the testimony of the 
plaintiff, was this: By Hills, “Miss Riddle, if you will tell 
me what you done with the rest of that money, we won’t 
prosecute.” Later, over the telephone, “* * * they said 
‘You don’t need to come in; you are fired’ * * *. I asked 
them what I was fired for, and they said, ‘Stealing.’ ” 

It is well established, as stated in the opinion, that the 
“defamatory language itself may constitute evidence of 
actual malice”, but we respectfully submit that language 
such as that used in this case should not be considered evi¬ 
dence of actual malice, and that there is nothing in the deci¬ 
sions cited by the Court to indicate that such language has 
heretofore been considered evidence of malice. 
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White v. Nicholls , 3 How. 266 (U. S. 1845), the first case 
cited by the Court, was decided more than one hundred 
years ago, when concepts of privilege had not been worked 
out as thoroughly as at the present time. ’We note, how¬ 
ever, that the Court said in that case that the question 
necessary to be considered related to 

“* * * the rulings of the court below excluding the 
publication declared upon as a libel from going to the 
jury in connection with other evidence to establish the 
existence of malice.’’ (p. 291) 

The “other evidence” seems to have been that the publica¬ 
tion was “from private pique and resentment.” (p. 277). 
As we read the holding, it is, that if there is other evidence 
of express malice it will be necessary for the jury to con¬ 
sider the article complained of along with such other evi¬ 
dence. The Court does not seem to have decided whether 
the particular language in the article complained of would 
have been evidence of malice if standing alone. 

'Whether or not the law is clear from White v. Nicholls, 
supra . it has been made very clear by the other decisions 
cited in the opinion of this Court. Thus in National Dis¬ 
abled Soldiers’ League v. JIaan, 55 App. D. C. 243, 4 F. (2d) 
436 (1925), the publication complained of stated that the 
plaintiff organization had an “unsavory reputation na¬ 
tionally” (p. 246) and went on to say 

“There are a great number of organizations and per¬ 
sons who have taken it upon themselves to be the gen¬ 
eral benefactors of mankind and the disabled soldiers 
in particular. In a great number of these cases, the 
wool is carefully pulled over the eyes of the trusting 
ex-service men and the sentimental public by the pre¬ 
tense of rendering such valuable assistance and a com¬ 
fortable living is made by these parasites.” (246) 

But the Court held that there was nothing in this strong 
language from which actual malice might be inferred. The 
Court said: 
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“If the plaintiff fails to offer evidence of an extrin- 
sinc character to prove actual malice on the part of the 
defendant, in the publication of a libel on a qualifiedlv 
privileged occasion, and if the language of the com¬ 
munication and the circumstances attending its publica¬ 
tion by the defendant are as consistent with the non¬ 
existence of malice as with its existence, there is no 
issue for the jury, and it is the duty of the trial court 
to direct a verdict for the defendant. Bacon v. Michigan 
Central R. Co., 66 Mich. 166, 173, 33 X. IV. 181. and 
cases therein cited; Newell, Slander and Libel (3d Ed.) 
§ 397: Ashford v. Evening Star Newspaper Co., 41 
App. Cas. 395, 405. The plaintiff offered no evidence 
of an extrinsic character tending to prove that the de¬ 
fendant was actuated by malice in the publication of 
the matters complained of. 

“It is contended, however, that the question of actual 
malice was properly brought in issue by the introduc¬ 
tion in evidence of the libelous publication. After care¬ 
fully considering all of the facts and circumstances in 
connection with the publication of the defamatory mat¬ 
ter. as shown by the record, we are of the opinion that 
the statements complained of were relevant to the sub- 
ject-matter contained in the charges made against the 
defendant, and that there is nothing in the communica¬ 
tion itself, nor in the circumstances in connection with 
its publication, from which actual malice might be in¬ 
ferred.” (pp. 248-9) 

In Ashford v. Eren 'nifj Star Newspaper Co., 41 App. D. C. 
395 (1914), the article complained of stated that a consid¬ 
erable amount of public money had been “wasted” by “a 
peculiar private agreement.” The Court allowed the de¬ 
fense of fair comment and said: 

“This brings us to the proof of malice. The com¬ 
munication being privileged, defendant will be pre¬ 
sumed to have been actuated by pure motives in its 
publication. In order to rebut this presumption, ex¬ 
press malice or malice in fact must be shown. This may 
appear from the face of the publication or from extrin¬ 
sic proof. TVe are of opinion that the article contains 
nothing from which actual malice can reasonably be 
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inferred. This is so clear that there seems to us to be 
no room left for reasonable minds to differ upon this 
point. Before the inference of express malice can be 
indulged, the publication must, in comment, be so exces¬ 
sive, intemperate, unreasonable, and abusive as to for¬ 
bid any other reasonable conclusion than that defendant 
was actuated by express malice. Nothing appears on 
the face of the publication in this case to justify such 
an inference.’’ (p. 405) 

In Fahr v. Hayes, 50 N. J. L. 275, 13 Atl. 261 (1888) it 
was held that there was no evidence of express malice. A 
verdict for the plaintiff was set aside. 

These are all the cases cited by the Court. There is 
another recent decision on qualified privilege in Potts v. 
Dies, 77 U. S. App. D. C. 92,132 F. (2d) 734 (1942). There 
the language complained of identified the plaintiff with a 
“Nazi Trojan Horse.” The Court held that the publication 
involved a matter of public interest, as to which fair criti¬ 
cism could be had in the absence of malice, and in regard 
to express malice the Court said: 

“When malice is necessary to liability for defama¬ 
tion, the defendant is not required to allege and prove 
its absence; the plaintiff is required to alleged and 
prove its presence.” (p. 93) 

To summarize: We respectfully contend that the state¬ 
ments to the effect that the plaintiff was discharged for 
stealing were not in themselves evidence of express malice. 
Certainly, in the circumstances of this case, the words were 
not “so excessive, intemperate, unreasonable, and abusive 
as to forbid any other reasonable conclusion than that de* 
fendant was actuated by express malice”, Ashford v. Eve¬ 
ning Star Newspaper Co., supra. Furthermore “* * * the 
circumstances attending its publication by the defendant 
are as consistent with the non-existence of malice as with 
its existence,” National Disabled Soldiers’ League v. Haan, 
supra. The present statement of Court’s opinion in the 
present case that “The nature of the defamatory language 
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itself may constitute evidence of actual malice”, naturally 
relates to the language in this case, and indicates that the 
Court considered that such language constituted evidence of 
actual malice. Unless therefore that part of the opinion is 
withdrawn or clarified it will tend to confusion in future 
cases in the court below, for if the language in this case is 
evidence of actual malice it is hard to conceive of any libel¬ 
ous or slanderous language which would not be so held. The 
result will be that practically every case of qualified privi¬ 
lege will have to go to the jury, and the Ashford and Na¬ 
tional Disabled Soldiers cases will in effect have been over¬ 
ruled. 


Refusal of Release from Employment. 

There was testimony on behalf of the plaintiff that “her 
counsel asked the defendant in writing for a release so that 
she could get employment elsewhere, but the release was 
refused.” It is hard to see how this is evidence of actual 
malice. The question of the release came up after the 
alleged slander, and apparently the person involved was 
not the one who uttered the words complained of. How 
could such a refusal by someone else at a later date show 
malice in the utterance of words by a different person at 
an earlier date? Furthermore the refusal to give an em¬ 
ployment release might well be explained by a natural re¬ 
luctance on the part of the defendant to have any further 
dealings with the plaintiff on any matter, after the plain¬ 
tiff’s lawyer had entered the case. We respectfully submit 
that such testimony comes within the rule of National Dis¬ 
abled Soldiers' League v. Haan, supra, as being evidence 
of conduct “as consistent with the non-existence of malice 
as with its existence”, whereby there would be “no issue 
for the jury.” 
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Prayer. 

We respectfully pray therefore that the Court rule: 

1. That there was no evidence of express malice to go to 
the jury. 

2. If the Court is of opinion that the refusal to give the 
plaintiff a release was sufficient evidence of express malice 
to create an issue for the jury, we pray that this point be 
clarified so that the opinion will not indicate that the de¬ 
famatory language relating to stealing standing alone would 
have constituted evidence of actual malice. 

Respectfully submitted, 

Richard W. Galiher, 
Spencer Gordon,* 
Attorneys for Appellant. 


* Mr. Gordon has taken part in the preparation of this petition because of 
the importance of the point to clients for whom he frequently appears in libel 
cases. 




